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MADE AND ENTERED INTO BY AND BETWEEN

RHODES UNIVERSITY 
A university incorporated in terms of the Higher Education Act, 1997, and the statute of the University of Cape Town, promulgated under Government Notice No. 1199 of 20 September 2002, herein represented by Julianne Nadler-Visser in her capacity as Technology Transfer Manager of Rhodes University of Cape Town and she being duly authorized thereto

(hereinafter referred to as “RU”)

and

_______________________
A company duly registered in accordance with the laws of __________________, with registration number ____________________, having its principal place of business at _________________________

(hereinafter referred to as “_____”)

(collectively hereinafter referred to as the “Parties” and individually as the “Party”)
PREAMBLE

WHEREAS RU and ____ have been in communication with respect to a potential collaborative arrangement, which discussions have been covered by a mutual non-disclosure agreement;
AND WHEREAS the Parties wish to formalise their proposed collaborative relationship in terms of regulating the respective undertakings of the Parties in relation to their collaboration, on the basis of the terms and conditions set out herein below.

NOW THEREFORE THE PARTIES HEREBY AGREE AS FOLLOWS:

1.
INTERPRETATION 

In this Agreement, unless the context otherwise indicates:-

1.1
the headings to clauses of this Agreement are inserted for reference purposes only and shall not govern or affect the interpretation thereof;

1.2
any annexures to this Agreement form an integral part hereof and words and expressions defined in this Agreement shall bear, unless the context otherwise requires, the same meaning in such annexures;

1.3
unless the context clearly indicates a contrary intention, words importing the singular shall include the plural and vice versa;
1.4
reference to any one gender shall include the other gender and any reference to a natural person shall include a legal persona and vice versa;

1.5
where the day on or by which anything is to be done is not a business day; it shall be done on or by the first business day thereafter;

1.6
where any number of days is prescribed in this Agreement, these shall be reckoned as calendar days, exclusively of the first, inclusively of the last day, unless the last day falls on a weekend or on a public holiday, in which case the last day shall be the next succeeding day which is not a weekend or a public holiday.

2.
DEFINITIONS
2.1
In this Agreement, unless clearly inconsistent with or otherwise indicated by the context, the definitions set out hereinbelow shall apply:

2.1.1
“the Agreement” shall mean the collaboration agreement between the Parties captured in this document, together with any annexures, which are incorporated herein by reference;

2.1.2
“Background Intellectual Property” shall mean any intellectual property, know-how, information, data and/ or material which was  owned or controlled by a Party prior to the Effective Date and which is brought into the Project, or which is subsequently brought into the Project from other projects;

2.1.3
“Confidential Information” means information that (a) relates to the disclosing Party’s past, present or future research, development, business activities, products, services and technical knowledge, relating to the Project, and (b) either has been identified in writing as confidential or is of such a nature or has been disclosed in such a way that it should be obvious to the receiving Party that it is claimed as confidential;  

2.1.4
‘Disclosing Party’ means the Party disclosing Confidential Information;

2.1.5
“Effective Date” means the date of last signature to this Agreement;

2.1.6
“Project” means methanol reformer sub-component development, potential manufacturing partner developments and joint delivery of prototypes;
2.1.7
“Receiving Party” means the Party receiving the Confidential Information;
2.1.9 “UCT’s Project Coordinators” means _________________.
3.
COMMENCEMENT AND DURATION 

This Agreement shall commence on the Effective Date and shall remain in effect for a period of __ (______) years, unless terminated earlier in terms of clause 13 (thirteen) of this Agreement, or unless extended by written modification of this Agreement.

4.         RELATIONSHIP BETWEEN THE PARTIES
4.1
This Agreement does not authorise either Party to act as agent of the other Party, nor shall it represent that it in fact has such authority.

4.2
Neither Party shall have any authority to make statements, representations or commitments of any kind or take any other action binding on the other, except as specifically provided in this Agreement.

4.3
It is expressly agreed that it is not the purpose or intention of this Agreement to create, nor shall the same be construed as creating, any partnership or joint operation between the Parties. There is no joint and several liability on the part of either of the Parties and each Party shall be liable only for those obligations specifically concluded by it.
5.
SCOPE OF COLLABORATION BETWEEN PARTIES
The intended goals in respect of the collaboration between the Parties are as follows: 

5.1
 

5.2
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6.

POTENTIAL COLLABORATOR ACTIVITIES



Potential Collaborator activities may include:
6.1

7.

POTENTIAL RU ACTIVITIES

 
Potential RU activities may include:

7.1

8.
FUNDING
There is no exchange of funding involved in this collaboration.
9.        LIMITATION OF LIABILITY

9.1
Neither Party makes any representation or warranty that advice or information given under this Agreement, or the content or use of any materials, works or information provided in connection with the Project, will not constitute or result in infringement of third party rights.  Neither Party accepts any responsibility for any use which may be made of any work carried out under or pursuant to this Agreement, or of the results of the Project, nor for any reliance which may be placed on such work or results, nor for advice or information given in connection with them.

9.2
Nothing in this Collaboration Agreement limits or excludes either Party’s liability for:

9.2.1
death or personal injury resulting from negligence; or

9.2.2
any fraud or for any sort of other liability which, by law, cannot be limited or excluded.

9.3
If any sub-clause of this clause 9 is held to be invalid or unenforceable under any applicable statute or rule of law then it shall be deemed to be omitted, and if as a result any Party becomes liable for loss or damage which would otherwise have been excluded then such liability shall be subject to the remaining sub-clauses of this clause.

10.
CONFIDENTIALITY
10.1
Information disclosed by one Party (“the Disclosing Party”) to the other (“the Receiving Party”) and designated as confidential, shall be treated as confidential by the Receiving Party and shall not be disclosed, in whole or in part, to any third party, unless prior written approval has been obtained from the Disclosing Party.

10.2
Neither Party shall incur any obligation under this Clause 10 (ten) with respect to information which:

10.2.1
is already known to the receiving Party, and not impressed already with any obligation of confidentiality to the disclosing Party; or

10.2.2
is or becomes publicly known without the fault of the receiving Party; or

10.2.3
is obtained by the receiving Party from a third party in circumstances where the receiving Party has no reason to believe that there has been a breach of an obligation of confidentiality owed to the disclosing Party; or

10.2.4
is independently developed by the receiving Party; or

10.2.5
is approved for release in writing by an authorised representative of the disclosing Party; or

10.2.6
the receiving Party is specifically required to disclose in order to fulfil an order of any Court of competent jurisdiction or to comply with an Act of law.

10.3

If a Party receives a request under the Freedom of Information Act 2000 to disclose any information which, under this Agreement, is its Confidential Information, it will notify the other Party and will consult with them. The other Party will respond to the requesting Party within seven (7) days after receiving the notice if that notice requests the Parties to provide information to assist the requesting Party to determine whether or not an exemption in the Freedom of Information Act applies to the information requested under that Act.

10.4
The provisions of clauses 10.1 and 10.2 shall survive for a period of 3 (three) years from the date of termination of this Agreement. 

11.
INTELLECTUAL PROPERTY OWNERSHIP


11.1
If one Party makes any of its Background Intellectual Property available to the other Party during the course of the Project, the Party receiving such Background Intellectual Property shall treat it as Confidential Information disclosed under clause 10 above, and shall not disclose it to a third party nor use it for any purposes other than that for which it was made available to that Party.  Each Party hereby agrees to make any Background Intellectual Property which is relevant to the Project available, to the extent that it is free to do so, to the other solely for the purposes of undertaking the Project. 

11.2
The results of, and any Intellectual Property created, generated or developed from the Project (“Results”) shall be owned as follows:  

11.2.1 all Results created, generated or developed solely by employees or agents of Collaborator shall belong to Collaborator; and

11.2.2 all Results created, generated or developed solely by employees, students or agents of RU shall belong to RU; and

11.2.3 all Results created, generated or developed jointly by employees, students or agents of Collaborator and RU, constituting joint inventorship (“Joint IP”) shall be jointly owned by the Parties, which shall be subject to  Section 15(2) of the Intellectual Property Rights from Publicly Financed Research and Development Act, 2008 (Act No. 51 of 2008) (the IPR-PFRD Act). 
11.3
Where Results have been jointly created as provided for in clause 11.2.3, an appropriate commercialisation agreement shall be concluded.
12.
GOVERNING LAW 
This Agreement shall be governed by and construed in accordance with the laws of South Africa.
13.
BREACH AND TERMINATION

13.1
Should either Party fail to fulfil any of their obligations undertaken by them in terms of this Agreement and fail to remedy the breach within a period of 30 (thirty) days after receiving written notification from the other Party demanding that the breach be rectified, the Party giving notice shall be entitled to cancel this Agreement.

13.2
This Agreement may be terminated by agreement between the Parties in writing.
14.

ARBITRATION

14.1

The Parties shall use all reasonable efforts to resolve any dispute that may arise under this Agreement through good faith negotiations.

14.2
In the event that the Parties are unable to resolve the dispute concerned, the Parties shall attempt in good faith to reach a negotiated resolution by designating an officer of appropriate authority to resolve the dispute and by recourse to whatever means they deem appropriate, including the use of technical, legal, accounting or other experts, each Party to bear its own costs in relation to such expertise as applicable.

14.3
In the event that the Parties agree to submit the dispute for decision by arbitration, such arbitration shall be held in Cape Town and shall be heard by an arbitrator to be agreed between them, failing which one shall be nominated by the President of the Law Society of Cape Town.  Such arbitrator shall be appointed within 30 (Thirty) days of the dispute being referred to arbitration.

14.4
The arbitration shall commence within 30 (Thirty) days of the appointment of the arbitrator.

14.5
The decision of the arbitrator shall be final and binding, and may at the request of either of the Parties be made an Order of Court, in a Court of competent jurisdiction, which shall include an order on legal costs.

15.

SERVICE OF REQUIRED NOTICES

15.1
Any notice required to be given under this Agreement, and any invoice, payment, or communication associated with the performance of this Agreement shall be deemed made if given by registered or certified mail, postage prepaid, and addressed either to the stipulated domicilium citandi et executandi given below or to such other address as may hereafter be specified in writing by the Parties:

15.1.1
If to RU:


Technical

Attention: 
Rhodes University
Phone: 27 46 603 7334
Legal:


Attention: The Manager 




Rhodes Technology Transfer Office




Room 204, Main Admin Building, Drostdy Road




Grahamstown 6140




15.1.2
If to Collaborator:

Technical: 


Legal: 



Attention: 

16.
GENERAL
16.1
No alteration, variation, addition or agreed cancellation of this Agreement shall be of any force or effect unless reduced to writing as an addendum to this Agreement and signed by the Parties or their duly authorized signatories.

16.2
No failure or delay on the part of either Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege. The rights and remedies herein expressly provided are cumulative and not exclusive of any rights or remedies, which the Parties would otherwise have.

16.3
No indulgence, leniency or extension of time which any Party (‘the grantor’) may grant or show to the other shall in any way prejudice the grantor or preclude the grantor from exercising any of its rights in the future. 

16.4
If any clause or term of this Agreement should be invalid, unenforceable or illegal, then the remaining terms and provisions of this Agreement shall be deemed to be severable therefrom and shall continue in full force and effect unless such invalidity, unenforceability or illegality goes to the root of this Agreement.

SIGNED AT ___________________ THIS THE _____ DAY OF _____________2018.

AS WITNESSES
1    
..............................................

2.
..............................................



_______________________
    For and on behalf of 

the University of Cape 

 Town
(Duly authorized)

SIGNED AT _______________ THIS THE ______ DAY OF ________________ 201.

AS WITNESSES
1    
..............................................

2.
..............................................



_______________________

    For and on behalf of 

Collaborator Corporation
(Duly authorized)
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