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HUMAN RESOURCES DIVISION:

APPEAL PROCEDURE OF THE STAFF DSICIPLINARY PROCEDURE

GUIDELINE FOR APPEAL CHAIRPERSONS

Note: this is only for level 1 and 2 disciplinary processes.

Level 3 disciplinary outcome appeal processes are handled by the CCMA. 
1.
Introduction
1.1 In terms of the Rhodes University Staff Disciplinary Procedure, and in particular paragraph 5.2.5 thereof, Employees 
have the right to review or appeal written warnings and final written warning letters handed down by the chairperson of a disciplinary hearing. This refers to level one and two hearings. 
There is no appeal process for verbal warnings. 
The code also makes no mention of reviewing or appealing the sanction of suspension without pay. This would be the outcome of a level 3 hearing and is an alternative to dismissal.  The intention of the code, it appears, is to afford the employee the right to review or appeal all sanctions short of dismissal, and accordingly the sanction of suspension could also be appealed. 
1.2 There is no right of review or appeal available to employees who are dismissed or summarily dismissed, after a 
properly convened Level 3 disciplinary hearing.  In terms of paragraph 5.2.5 of the Rhodes University Staff Disciplinary Procedure, these employees must refer their disputes to the Commissioner for Conciliation, Mediation and Arbitration as unfair dismissal disputes.
2. Process of Employee requesting an Appeal
Within two (2) working days of receipt of a written warning or a final written warning the employee must:

· make a request for the decision to be appealed, in writing. There is a notification form which needs to be filled out. See Appendix 1;
· make this request via the Human Resources Division;
· set out the reasons for the appeal (Notification form in Appendix 1 does this).
An employee can appeal on two key grounds:
2.1 Lack of substantive fairness in the process; and

2.2 Lack of procedural fairness in the process.

Substantive fairness requires that the sanction/penalty is appropriate to the offence bearing in mind mitigating and aggravating circumstances. Appendix 2 outlines the considerations in this regard.
Procedural fairness requires that the staff member’s rights are observed and that the correct procedure was followed.

Appendix 3 outlines the considerations in this regard.

3. Process of Appeal
3.1  Verification of time-frame

The notification to request an appeal is sent to the IR&EE Specialist in the HR Division who will ensure that the time-frame as specified in point 2 above is met and that the reasons are outlined. If the time-frame has lapsed, the employee will be informed that there appeal is not within the specified time-frame and will therefore not be heard. Where the appeal is within the time-frame, the process below is followed.
3.2 Identification of Appeal Chairperson

The HR Division will then identify an impartial person to chair the appeal hearing.   A list of possible Appeal Chairpersons has been approved by the Vice-Chancellor and this is used to identify a suitable Chair subject to their availability. 
3.3 Preparation of documentation by the HR Division

The following documentation will be collected by the IR&EE Specialist and provided to the Chairperson:

· Notice given to staff member of the hearing

· Hearing report/record of the Chairperson of the hearing that is being contested

· Notification to the employee of a written warning or final written warning (the outcome of the hearing)
· Notification by the employee to request an appeal
· Any additional relevant information including the employee’s work history and disciplinary record if this is not already in the above documentation
3.4 Process by Appeal Chairperson

An appeal can be conducted in three different ways:  
3.4.1 The chairperson of the appeal can either make the determination based purely on the documentation handed in at the hearing, the disciplinary hearing findings (there needs to be record of the hearing) and the employee's request for an appeal and the reasons therefore (see point 3.3 above). Once all these factors are considered as a whole, and the Chairperson is confident that no further additional evidence needs to be heard, the chairperson may proceed to make a finding, in writing;  or
3.4.2 Once the chairperson has considered the evidence (as per point 3.3. above), the chairperson may decide to hear further oral evidence to substantiate or complete an issue not properly dealt with in the disciplinary hearing or not in the documentation provided. If the chairperson deems it necessary to hear further evidence, a hearing may be convened to only hear this additional evidence. This will be limited to the issue on which further evidence is required. Thereafter, the Chair may proceed to make a finding, in writing; or
3.4.3 Once the chairperson has considered the evidence (as per point 3.3 above), the chairperson may choose to re-hear the entire matter all over again (i.e. de novo). This is usually done if the chairperson believes that there are major gaps in the report submitted or there are procedural irregularities i.e., that re-doing the hearing is justified in order to give the employee a fair hearing. This does not mean that an entire new hearing is held with witnesses and cross examination of these.  A hearing convened de novo means that the employer will have to lead the relevant evidence it deems necessary to find the employee guilty, and the employee will similarly lead the evidence that s/he feels is necessary to have himself/herself found not guilty. If an appeal hearing is set down as a hearing de novo (i.e. redone), the chairperson will have to consider all the facts and not only those referred to in the Grounds of Appeal.
3.5 Decision making process
3.5.1 The following principles should guide decision-making:

· The chairperson will generally only need to determine the issues raised by the employee in his/her request for an appeal (i.e. the Grounds of Appeal).

· Due to the informal nature of these proceedings, the chairperson may, however, consider any other factors which are deemed appropriate in order to come to a fair decision. This is encouraged.

· The chairperson is authorised to change the sanction of the original hearing on the basis of what has been submitted in terms of documentation as per point 3.3 above. 

3.5.2 The decision of the chairperson will be one of four possible options:

· the chairperson will confirm the decision by the Disciplinary Hearing and therefore dismiss the appeal; or

· the appeal will be upheld and the employee will be found not guilty; or

· the appeal will be uphold and the employee may be found guilty on a lesser sanction; or
· the chairperson increase the severity of the sanction. This is only in circumstances where the disciplinary chairperson's decision is grossly inappropriate.
The decision of the chairperson is final.

3.6 Documentation needed from Chairperson
The Chairperson will need to write up the appeal hearing record containing the following information:
· Chairperson: Name, job title, department if internal to RU

· Date and time of appeal

· All documentation considered (documentation provided for 3.3 will suffice)
· Process followed (as per 3.4.1)

· Decision taken by chair and reasons for this citing evidence used to support decision.
              3.7 Communication to Employee
From date of the decision of the Chair, this outcome must be communicated to the employee no later than 25 working later. This is done by the IR&EE Specialist and is done in writing. The HoD/manager of the staff member must also be communicated with in terms of this outcome.
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Notice to Appeal 

Outcome of a Disciplinary Hearing

Note: this only applies to level 1 and Level 2 internal hearings. 

Level 3 hearings appeals must be lodged with the CCMA)

	STAFF MEMBER’s DETAILS

	Surname
	
	First name
	

	Preferred name
	
	Employee no
	

	Job title
	
	Department
	

	Grade/post level

	

	 Your representative in the disciplinary process
	

	DETAILS OF OUTCOME OF HEARING

	Date on which you received notification of the outcome of the hearing 


	

	REASONS FOR APPEAL

	There are two broad categories under which you can appeal:

1. Substantive fairness: for example

· the penalty was not appropriate to the charges

· the penalty was not consistent relative to other similar cases of discipline in your work area

· mitigating circumstances were not considered 

2. Procedural fairness: for example

· your rights were not observed

· the disciplinary process was not followed

If you need help with this, please approach your HR generalist.

This document is available on the HR website on:
http://www.ru.ac.za/humanresources/academicstaff/disciplinarymatters/appeal
http://www.ru.ac.za/humanresources/supportstaff/disciplinarymatters/appeal 

	Please state your reasons for requesting an appeal (tick the appropriate block/s)



	
	Substantive fairness
	
	Procedural fairness

	Please provide evidence of your claims:

(e.g. if you think the disciplinary hearing was unfair on substantive fairness grounds, give specific examples of this).



	SIGNATURES



	Signature of employee 
	
	Date
	

	TO BE SENT TO THE HR GENERALIST FOR OUR WORK AREA




	Name of HR generalist 
	

	Date received by HR Generalist 
	
	Signature
	


Appendix 2: Considerations in determining substantive fairness

The chair needs to consider the following in determining whether the disciplinary sanction was substantively fair:
1. Was the penalty appropriate to the offence? 
In this regard, the discipline guidelines (section 4) of the staff disciplinary procedure can be used. Please note that this is only a guideline.
2. Was this the first, second, or offence of this nature?

3. What was the current disciplinary record of the staff member? 
This refers to all disciplinary warnings that are still valid.

4. What was the previous disciplinary record of the staff member for the last 3 years? 
This refers to all disciplinary warnings that have lapsed.

5. What mitigating circumstances were considered? 
Mitigating circumstances are those considerations that would result in a lighter sanction than usual e.g. the staff member has a good service record, there have been no prior disciplinary warnings, the employee is truly contrite.

6. What aggravating circumstances were considered? 
Aggravating circumstances are those considerations that would result in a harsher sanction that usual or that would offset any mitigating circumstances e.g. the staff member lied during proceedings, factors mentioned in 2, 3 and 4 above.
7. What is past precedent with regards to the sanctions associated with this offence?

Appendix 3: Considerations in determining procedural fairness

The chair needs to consider the following in determining whether the disciplinary hearing was procedurally fair:

1. Did the staff member have the opportunity to state their case?

2. Was a disciplinary hearing held before a sanction was determined?

3. Was the staff member given a reasonable opportunity to prepare?

4. Was the staff member afforded the right to representation in line with the Staff Disciplinary Code?

5. Was the staff member afforded the opportunity to call witnesses?

6. Was the staff member afforded the opportunity to cross examine the University’s witnesses?

7. Were all circumstances considered fully and objectively before a decision is taken?
8. Was the disciplinary procedure followed?
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