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MATERIAL TRANSFER AGREEMENT

Made and entered into by and between


RHODES UNIVERSITY 

A university incorporated in terms of the Higher Education Act, 1997, and the statute of the Rhodes University, promulgated under Government Notice No. 1199 of 20 September 2002, whose administrative offices are located at Room 205, Main Administration Building, Drostdy Road, Grahamstown, 6140, South Africa herein represented by Dr. Adele Leah Moodly, in her capacity as Registrar of Rhodes University and she being duly authorised thereto

(hereinafter referred to as “Provider”) 

and

_____________________________

Description of org, herein represented by _________________, in his/ her capacity as _________________
(hereinafter referred to as “Recipient”)

 (collectively hereinafter referred to as “the Parties” and individually as “the Party”)

PREAMBLE

WHEREAS the Provider is the owner of certain proprietary Material which the Recipient has requested access to for research purposes to carry out the Research Project, which is described in more detail in Annexure “A” hereto;

AND WHEREAS the Provider has agreed to make the Material available to the Recipient upon the terms and conditions set out in this Agreement. 

NOW THEREFORE THE PARTIES HEREBY AGREE AS FOLLOWS:

1.
INTERPRETATION 

In this Agreement, unless the context otherwise indicates:-

1.1
the headings to clauses of this Agreement are inserted for reference purposes only and shall not govern or affect the interpretation thereof;

1.2
any annexures to this Agreement form an integral part hereof and words and expressions defined in this Agreement shall bear, unless the context otherwise requires, the same meaning in such annexures;

1.3
unless the context clearly indicates a contrary intention, words importing the singular shall include the plural and vice versa;
1.4
reference to any one gender shall include the other gender and any reference to a natural person shall include a legal persona and vice versa;

1.5
where the day on or by which anything is to be done is not a business day; it shall be done on or by the first business day thereafter;

1.6
where any number of days is prescribed in this Agreement, these shall be reckoned as calendar days, exclusively of the first, inclusively of the last day, unless the last day falls on a weekend or on a public holiday, in which case the last day shall be the next succeeding day which is not a weekend or a public holiday.

2.
DEFINITIONS
In this Agreement, unless clearly inconsistent with or otherwise indicated by the context, the definitions set out hereinbelow shall apply:

2.1
“Agreement” shall mean the arrangement between the Parties captured in this document, together with any annexures, which are incorporated herein by reference for the transfer of the Material;

2.2
“Commercial Use” means the sale, lease, license, or other transfer of the Material or Modifications for profit-making purposes;
2.3
“Effective Date” shall mean the date of last signature by the Parties hereto;

2.4
“Material” shall mean the Original Material, Progeny and Unmodified Derivatives.  The Material shall not include a Modification, or other substances created by the Recipient through the use of the Material;
2.5
“Modification” shall mean substances created by the Recipient which contain or incorporate the Material;
2.6
“Original Material” shall mean _____________________________, which resulted from research at the Provider;

2.7
“Progeny” shall mean unmodified descendant from the Material, such as virus from virus, cell from cell, or organism from organism;

2.8
“Provider” shall mean the organisation providing the Original Material as identified hereinabove; 

2.9
“Unmodified Derivatives” shall mean substances created by the Recipient which constitute an unmodified functional subunit or product expressed by the Original Material.  Some examples include subclones of unmodified cell lines, purified or fractionated subsets of the Original Material, proteins expressed by DNA/RNA supplied by the Provider, or monoclonal antibodies secreted by a hybridoma cell line;

2.10
“Recipient” shall mean the organisation receiving the Original Material as identified hereinabove;

2.11
”Recipient’s Investigator” shall mean __________________;

2.12
“Research Project” means the research project entitled: “______________________________” as specified in more detail in Annexure “A” hereto;
3.
TRANSFER OF MATERIAL

3.1
The Material and any related information and know-how shall be transferred to Recipient upon or subsequent to the Effective Date.  
3.2. 
Provider is transferring the Material to Recipient as a service for the sole purpose of enabling the Recipient Investigator to use the Material for internal, non-commercial research on the Research Project.
3.3
The Material is being provided at no cost, other than, if applicable, a reimbursement for the direct and indirect costs associated with the preparation and/or shipping of the Material, if relevant such amount shall be specified here: ________.  Such payment shall be made within 30 (thirty) days of receipt of an invoice from Provider.  
3.4
The Material is provided without any warranty, express or implied, including (without limitation) warranties of merchantability and fitness for a particular use and the Recipient acknowledges that the Material is experimental in nature.  Provider does not warrant that the use of the Material will not infringe on any patent, copyright, trademark or other proprietary rights of third parties.

4.
DURATION

This Agreement shall commence on the Effective Date and shall terminate after __ (____) years, which shall coincide with the completion of the Research Project unless extended by mutual written agreement.  Permission to extend the term of this Agreement must be sought by the Recipient 3 (three) months before the expiry of this Agreement.

5.
OBLIGATIONS AND RIGHTS OF THE RECIPIENT

5.1
The Material may not be used in human subjects, for clinical trials or for diagnostic purposes.

5.2
The Material will be used only in the Recipient Investigator’s laboratory and only by the Recipient Investigator’s laboratory personnel.  The Material (including any Modification thereof) may not be transferred to any other party and Recipient shall maintain Provider’s Material in confidence and shall not use or disclose the same to a third party without prior written approval from Provider.  

5.3.
The Recipient shall keep the Materials secure at the Recipient’s laboratory and ensure that no one other than the Recipient Investigator and authorised co-workers under the direct supervision of the Recipient Investigator have access to the Materials.

5.4
The Recipient Investigator and co-workers shall use the Material in accordance with good laboratory practice and the highest standards of skill and care and shall ensure compliance with any applicable laws and regulations governing the transportation, keeping or use of the Materials.

5.5
All experimental procedures carried out using the Material shall be documented by the Recipient.

5.6
Recipient agrees that it will furnish Provider’s Material to persons within its organisation on a “need to know” basis and that all persons to whom proprietary information concerning the Material is furnished will have been made aware of the strictly confidential nature of such information.

5.7 
Provider shall be appropriately acknowledged as the source of the Material in any oral presentation or written publication of Recipient and/or Recipient Investigator reporting the use of the Material.   

5.8
If the Recipient wishes to include in a publication any information which has been provided by Provider with the Material and which was clearly marked as “confidential” and “proprietary” at the point of disclosure (“Confidential Information”), the Recipient will request permission from Provider, providing a copy of the text 30 (thirty) days before publication takes place.  This provision shall not apply to information which can be shown to have been known by the Recipient prior to disclosure, which becomes known to the Recipient by a third party who is under no obligation of confidentiality to Provider and/ or which becomes part of the public domain.

5.9
The Recipient will at its own cost return or dispose of all remaining Materials if so instructed by the Provider and shall supply the Provider with a report and outlines of any discoveries, results or comments in relation to the Research at the conclusion of the Research.
5.10 
Recipient is not granted any license, right or option to commercially utilise the Material under any patent, copyright, trademark or equivalent rights of Provider.  Legal title to the Material will remain with Provider, including any Material contained or incorporated in Modifications.  Provider reserves the right to distribute the Material to other commercial or non-commercial entities and to use it for its own purposes.  
5.11 
Recipient will not use the Material, including any Modification thereof, for any Commercial Use, unless Provider has granted prior written consent.  The granting of such consent shall be at the sole discretion of Provider.  Recipient must obtain a licence from Provider prior to making any Commercial Use of any product or process derived from the Material through good faith negotiations with respect to the commercial application of the Material. For clarification purposes, Commercial Use does not apply to commercially funded academic research.  Provider shall however be under no obligation to grant such a licence.
5.12 
If research involving the Material results in an invention which may be commercially useful, Recipient will promptly make disclosure of the invention to Provider. The Parties agree to negotiate in good faith the terms of the ownership and the exploitation of such invention, based on the Parties’ respective contributions.
5.13
The Recipient shall not file any applications for patents or other Intellectual Property rights made by the Recipient through the use of the Material without Provider’s prior written notice.

5.14  
Recipient assumes all liability for the safe use and handling of the Material in compliance with all applicable laws and regulations, including the GPC guidelines.  The Recipient shall indemnify and hold Provider harmless against any claims arising from the use and/or handling of the Material.

6.
LIABILITY

6.1
Provider will not be liable to the Recipient for any loss, claim or demand made by the Recipient, or made against the Recipient by any other party, due to or arising from the use of the Material by the Recipient, except to the extent the law otherwise requires.

6.2.
The liability of either Party for any breach of this Agreement, or arising in any other manner out of the subject matter of this Agreement, will not extend to loss of business or profit, or to any indirect or consequential damages or losses.

7.
TERMINATION
7.1
Provider may terminate this Agreement if the Recipient is in material breach of any of the terms of this Agreement and, where the breach is capable of remedy, the Recipient has failed to remedy such breach within 1 (one) month of service of a written notice upon the Recipient specifying the breach to be remedied.

7.2
Upon completion of the research project or earlier termination of this Agreement, the Recipient will discontinue all use of the Material, and upon Provider’s direction, return or destroy the Material, unless permission to retain the Material is specifically provided in writing by Provider to the Recipient.
8.
GOVERNING LAW

 
This Agreement shall be governed by the laws of the Republic of South Africa.
9.
DISPUTE RESOLUTION

9.1
In the event of any dispute, controversy or claim arising under, out of, or in connection with this Agreement, the Parties shall endeavor to resolve such dispute through good faith negotiations and in the event of the Parties’ failing to resolve such dispute, the dispute shall be referred to and finally settled by arbitration through the auspices of the Arbitration Foundation of South Africa. Nothing in this clause shall prevent a party from seeking interlocutory relief through courts of appropriate jurisdiction.
9.2
In the event that a Party unsuccessfully challenges the arbitrator’s award, fails to comply with the arbitrator’s award, or fails to comply with any interim measure of protection issued by any competent authority, the other party shall be entitled to cost of suit, including reasonable attorney’s fees, for having to compel arbitration or defend or enforce the award or interim measure.
10.
SERVICE OF LEGAL NOTICES

10.1
Any notice for legal purposes given under this Agreement: must be in writing and signed by a person duly authorised by the sender and must either be by registered post, by hand or fax to the address or fax number of the intended recipient in the Schedule.  Depending on the method of sending the Notice, and unless otherwise proven, a Notice will be deemed given when delivered or after ten (10) days if posted locally, or thirty (30) days if posted internationally.  A Notice sent by fax is given on receipt of a transmission control report from the dispatching machine.  The addresses specified hereinbelow shall constitute the Parties’ respective service addresses for service of legal notices in terms of this Agreement and shall be addressed either to the address given below or to such other address as may hereafter be specified in writing by the Parties:
10.1.1
If to Provider:

Attention: 
The Technology Transfer 

Manager
(Legal)




Rhodes University 

Room 220, Main Administration Building
Drostdy Road, 

Grahamstown 6139
10.1.2
If to Recipient:

Attention: 


11.
ENTIRE AGREEMENT

This Agreement is the complete and exclusive agreement between the Parties regarding its subject matter and supersedes any prior oral or written communications or understandings between the Parties related to its subject matter.  No modification, amendment or waiver may be implemented without the written consent of both Parties.
AGREED TO FOR:
PROVIDER
___________________

Signature

___________________

Name (duly authorised)
___________________

Position

___________________

Date

RECIPIENT
___________________

Signature

___________________

Name (duly authorised)
___________________

Position

___________________

Date
INVESTIGATOR

___________________

Signature

___________________

Name (duly authorised)
___________________

Position

___________________

Date
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